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AUTOMATIC STAY PROVISION OF UNDER THE FEDERAL BANKRUPTCY ACT

11 U.S.C., §362 is the Automatic Stay Provision of the
1

of a voluntary, joint or involuntary petition for bankruptcy

operates as a stay of the commencement or continuation, including

the issuance of process, of a judicial proceeding against the

debtor that was or could have been commenced before the commence-

ment of the bankruptcy'case, or to recover a claim against the

—_

debtor that arose before The commencement of the bankruptcy case.

The filing of such a petition also operates as a stay of the

enforcement, against the debtor or against property of the estate,

IThe intent to file a Petition For Bankruptcy is immaterial. It

is the actual filing of same which is relevant.



of 2 judgment obtained before the commencement of the bankruptcy

case. Further, the filing of such a petition will act as a stay
of any act to create, perfect, or enforce against the debtor's
property any lien to the extent-that such lien secures a claim
that zrose before the commencement of the bankruptcy case. More-
over, the filing of such a petition will act as a stay 6f any act
to collect, assess, or recovér a claim against the debtor that
arose before the bankruptcy case commenced,
I conzlude that the broad language of the stay provision

encompasses within its scope any Justice of the Peace case which

invelves, arong other forms of action, a debt action, a trespass

fell

c

fn

ion, a replevin action, an action to recover back rent, a

[a R

istress action and attachments, executions, levies and judgments

regarding the above. In short, any action where property or money .

of the debtor is being sought. I include within the scope of the

4]

tzy 2rovision a Summary Proceeding for Pcssession brought under
2

@]

hapter 57 cf Title 25 of the Deiaware Code.
If the plaintiff, lien holder or judgment creditor of
actions stayed by'virtpe of the stay provision, reguests reliefl
from ithe autonmatic stay from the Bankruptcy Court, after notice
and a heariné, the Bankruptcy Court shall grant relief from the
staf, such s by terminating, annulling, modifying or conditioning

such stay: ' | ' )

-

2%¢e In the Matter of R.R.S., Inc., Debtor, 7 B.R. 870 (M.D.Fla.
18205, a copy cf which is attached hereto, .




(1) for cause, including the lack of adequate protection
of an interest in property of such party in interest; or

(2) with respect to a stay of an act against property,
if --

(A) the debtor does not have an equity in such
property; or

(B} such property is not necessafy to an effective
reorganization. |

in any such hearing before the Bankruptcy Court, the party
requesting relief has thg burden of proof on the issue of the
debtor's equity in the property, while the party opposing such
relief has the burden of proof on all other issues.

You should be aware, also, that the Bankruptcy Court shall
grant relief from-tﬁg stay, without a hearing, as is necessary to
prevent irreparable damage to the interest of an entity in
property, if such interest will suffer such damage before thére
is an opportunity for notice and hearing.

If 2 party in interest doés not request relief from the
automatic stay, said égéy“of'any of the above-mentioned civil
actions against the debtor continues until the earliest of:

(1) the time the bankruptcy case is closed;

(2) the time the bankruptcy case is dismissed; 6r

(3) with certain types of bankruptcy cases, the time a

discharge is granted or denied.




A

finally, you should be aware that the filing of a bank-
ruptcy petition does not operate as a stay of the commencement or
continuation of any criminal action or proceeding against the 3 .
debtor. |

Should an attorney notify you that he has filed a Petition
For 3ankruptcy on behalf of his client who is a civil defendant
cr judgment debtor or one whbse wéges have been attached, etc.,
er shoulé the party himself so notify you, you should tell him

that the Justice of the Peace proceeding shall be stayed as soon

s the epplicable Justice of the Peace Court receives verification.

m

of the fact that a Petition For Bankrubtcy has been filed.

eceipt by the applicable Justice of hte Peace Court of a copy of

ot

‘the Petition For Bankruptcy from the party seeking the bankruptcy
‘or from his attorney shall constitute sufficient verification.
Cnce verification is received, immediate steps should be taken by

the Justice of the Peace Court to notify all interested parties

tCc the cese that the Justice of the Peace proceeding has been
stzyed pursuant to section 362 of the Bankruptcy Act,

' If an interested party contacts you with questions concerning
ths autornatic stay, you may recite for them their rights under
the Bankrupcj Act as are éet forth in this'Legal Memorandum, or
sinﬁly refdr the interested party to the Bankruptcy Court wich
is.located,at the J. Caleb Boggs Federal Building, 844 King Streetf

Wilrington, telephone number (302) 573-6174,
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RE:  AUTOMATIC STAY PROVISION UNDER THE FEDERAL BANKRUPTCY ACT

As you know, §362(pb) (1) of‘the Bankruptecy Act provides that
the filing of a petition in bankruptcy does not operate as a stay
regarding the commencement or continuation of any criminal action
or proceeding against the c‘uebtor'..l See Legal Memorandum 80-~26
(Revised), dated May 21, 1981. A question has arisen regarding
the proper interpretation of §362(b) (1). The gquestion can best
be analyzeq under the factual situation of an actual case which
arose in Delaware:

A representative of a business obtained a warrant for the
arrest of one Marvin Davis, Jr., on April 13, 1981. The warrant

charged Davis with violation of 11 Del.C., §900, Issuing a bad

check. On April 14, 1981, Davis filed a petition in bankruptey

-
‘11 U.S.C., §362(b) (1) states, "(b) The filing of a petition under
seciion 301, 302, or 303 of this title does not operate as a stay
-- (1) urider subsection (a) of this section, of the commencement

or continuation of a criminal action or proceeding against the
debtor. " '



with the Bankruptcy Court. Thereafter, other charges of Issuing

a bad check were brought by two cother businesses. Davis was
brought before a Justice of the Peace who advised the defendant of
his right to elect triel in the Court ¢f Common Pleas. Davis
elected the Court of Common Pleas as the trial forum.

The zlleged bad checks were payments on the kind of debts
dischargeable in a bankruptecy proceeding. Each creditor (each of
the three victims of the bad check charges), received notice from
:he Bankruptecy Court of his right te file, within specified times,
either a complaint objecting to Davis' discharge or a cecmplaint
requesting a determination of the dischargeability of his claim.
No.complaints were filed and the defendaznt was granted a discharge
on July 28, 1981.

Davis sought a permanént injunction in the Bankruptcy Court
agazinst the prosecution in any Delaware State court of the criminal
charges against him. The Attorney General agreed to stay the crim-
inal prosecution until the issue was setiled. Before Eankruptcy
Judge Helen Balick, Dayis argued thet the three creditors were
attempiing to impair the jﬁrisdiction of the bankruptcy court by
using the crimirnal law to collect a debt discharged in 2z bankruptcecy
proceeding. He pointed out that if he were convicted under
Y1 Del.C., §9C0, the sentencing court, in addition to discretionary
punishment under 11 Del.C., §4206(a), must order the defendant to

make restitution to the person to whom the bad check was issued.2

-~
-

211 Del.C., §4206(a) states: "(a) The sentence for a class A

misdemeanor shall be fixed by the court and shall not exceed 2
years imprisonment and such fine or other conditions as the court
may order; provided, however, that the court shall require 2
person convicted of issuing a worthless check under §900 of this
title to make restitution to the person to whom the worthless
check was issued." '
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Ee contended that the mandatory restitution requirement of 11

Del.C., §4206(a) caused the Court of Common Pleas actions to be

civil in nature; the actions are automatically stayed by 11 U.S.C.,
§362{(a); and since none of the vietims Soughp a determination of
nen-dischargeability, the discha{ge order prohibits these creditors
from pursuing the criminal acpions. Bankruptcy Judge Balick denied
Davie' request for a permanent injunction, stating as follows:

"The State Legislature has decided that the

jssuance of a check with knowledge that it will

" not be honored by the drawee is a misdemeanor.
Neither the fact that a private individual may
prosecute nor that restitution must be ordered
upon conviction alters the kind of proceeding
pending in the state court. Consequently, the
state court proceedings are criminal actions
which are removed from the effect of the auto-
matic stay by §362(b) (1).

. Davis argues that this court should
issue a permanent injunction under its broad
equitable powers so that the individual creditors
cannot accomplish through the criminal Jjustice
system what they are now prohibited from doing
civilly, i.e. the collection of their claims.

The other side of the coin is -- should the
tate be prevented from enforcing its criminal -
law because of the mandatory restitution reguire-
ment.

Fach criminal action was filed before that
creditor had received notice of the bankruptey
filing. The mandatory restitution aspect of
11 Del.C., §4206(a) was the principal reason each
individual creditor filed a criminal complaint.
There was no showing that these creditors intended
to subvert the bankruptcy law nor that any state
official has not or would not properly perform his
duties under the law. There is only the specter of
restitution until the state has proven beyond a
reasonable doubt that Davis is guilty. If there
is a guilty verdict, restitutien would be part of
a judgment of comviction -- the penalty for viola-
ting the law. No debt nor debtor/creditor relation-
ship would be created. Davis could not be sued.
Any failure to comply with the sentence would be
either a violation of probation or contempt.




Although Congress has given bankruptcy courts
-power and authority to issue any order necessary
or appropriate to carry out the provisions of title
11 of the United States Code (11 U.S.C., $§105, 28
U.S.C., §1481), it did not confer any criminal
jurisdiction. Its enactment of §362(b) (1) clearly
reflects a2 strong peclicy against federal inter-
ference with state court criminal prosecutions and
is consistent with the policy of making bankruptcy
zvailable to financially pressed individuals but
not & shelter from the consequences of criminal
acts.

A court that has no c¢riminal jurisdiction
should rarely, if ever, issue a permanent injunction
against the enforcement of the c¢criminal law. The
issuznce of a bad check with knowledge is a criminal
act. The mere possibility that a creditor may
recover all or part of a discharged debt only after
2 debtor's conviction does not thwart the purposes
of the bankruptcy laws. The plaintiff's request
for a permanent injunction must be denied." In the
Matter of Davis, 15 B.R. 442, 443 (D.Del. 1G87).

Thereafter, Davis took an appeal before the District Court of
the District of Delaware. Judge Stapleton affirmed the Bankruptcy
Court's decision, observing that:

"The bankruptcy lzws are not a haven for crim-
inal offenders, but are designed to give relief from
financial over-extension. Thus, criminal actions and
rroceedings may proceed in spite ¢f bankruptcey.?

£t the same time, Judge Stapleton recognized 2 possible con-
stit UulOﬂal infirmity with the restitution prov151on of 11 Del.C.
§4206(ay:

"Plaintiff . . . argues that the intentions
of the ¢reditors who filed these zctions and who
prosecuted them in Justice of the Peace Court
until their removal to the Court of Common Pleas
are decisive. Under [Davis'] theory, if a
creditor initiaztes 2 criminal prosecution for the
purpose of obtaining a preference from a bankrupt
debtor, the prosecution should be enjoined because
it threatens the integrity of the bankruptcy laws
In the first place, this test would be difficult .
to apply, and would involve the court in matters . .

entirely unrelated £o the cischarge of the debtor.
More significantly, however, the State -- wisely
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or not -- has authorized such prosecutions. And
in this case, the only one before me for decision,
the State has assumed control of the prosecutions
itself. At this poing, all of the interests
identified in Younger~ are present in this case.

4 remaining question is whether the State
court provides a forum in which [Davis] mey raise
the federal rights [he has] asserted here. The
State maintains that the mandatory restitution
provision, 11 Del.C., §4206(a), gives the sentencing
judge no discretion, and that he or she must award
restitution in the cases involving Mr. . . . Davis.
The issue, however, is not.discretion, but the
effect of the discharge in bankruptcy and the
Supremacy Clause of the United States Constitution.
The essence of [Davis!] pesition is that
11 Del.C., §4206(a) cannot constitutionally be
appiiec to this situation because, to do so, would
defeat two fundamental objectives of the Bankruptcy
Let: the rehabilitation of the debtor through e
'elean slate ‘discharge, and the eguitable distribu-
tion of assets among similarly Situated creditors.’
Isofar as [Davis seeks] to avoid an order of
restitution, as opposed to complete immunity from
prosecution, [his] positjon raises substantial
Supremacy Clause issues.

(Davis'] argument, however, is one-which can and
should be made in the first instance to the Court of
Common Pleas and, if necessary, on appeal from its
judgment. The opportunity to urge this argument in
the state proceedings is adeguate under the lest
enunciazted in Garden State Bar Ass'n v. Middiesex
County Ethics Comm., 643 r.2d 119 (3d Cir.), ren.
deniec, 651 F.2d 154 (3d. Cir.), cert. granted,
vu.s. ___, 102 s.Ct. 500, 70 L.Ed.2d 377 (1681).

-

Nor is this an exceptional case requiring
immediate federal intervention. As noted, there

3Younger v. Harris, 401 U.S. 37, 97 S.Ct. 746, 27 L.Ed.2d 669 (1971).

uArt. VI-of the United States Constitution states: "This Constitu-
tion, and the Laws of the United States which shall be made in
Pursuant thereof; and all Treaties made, or which shall be made,
under the authority of the United States, shall be the supreme Law
of the Land; and the Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any State to the contrary
notwithstanding."




are two federal policies embodied in the Bankruptey
Code, which the c¢riminal prosecutions against Mr.
. . . Davis implicate. These federal interests,
although important, do not warrant immediate
injunctive relief. There is no reason to believe
that Congress intended the discharge provision of
the Code to confer an immunity to prosecution fer
frauds committed before the date of bankruptey.
Accordingly, there is no federal interest served
by preventing the State from going forward with
its prosecution of [Davis] for issuing worthless
checks. The potential conflict between the Bank-
ruptey Code and the sentencing provisions of the
Delaware Code arises only if the State obtains a
conviction, and the Court imposes a sentence of
restitution notwithstanding Plaintiff's assertion
of [his] federal rights. I cannot presume that
either result will take place, and will therefore
zbstzin under Younger,

III

For the reasons herein stated, the judgment
of the banxruptcy Court will be affirmed." In
The Matter of Davis, 18 B.R. 701, T03-704 (D.Del.
19562). : :

Judge Stapleton's cautionary language gave fuel teo Davis' .

opinion that, although a battle had been lost, the war might still
be won. Thus, he appealed Judge Stapleton's decision to the Third

Circuit Court of Appeals. Once agzin, his appezl was unsuccessful.

-
-

zut the Court of Appeals, in its opinion, again raised the Supremacy

"As the Supreme Court stated in Younger, it
is a 'basic docetrine of equity jurisprudence that
courts of equity should not act, and particularly
should not act to restrain a ¢riminal prosecution,
when the moving party has an adequate remedy =at
law and will not suffer irreparable injury if
denied equitable relief.' 401 U.S. at 43-44, 91
S.Ct. at 750. [Davis contends] that the legal
remedy is inadequate because, if Marvin Davis is
convicted of issuing bad checks, the state court
would impose a mandatory restitution penalty in
contravention of the baunkruptey court's discharge
order and the Bankruptcy Code policy of providing
debtors with a fresh start. The imposition of




such a penalty may indeed raise serious questions
under the Supremacy Clause of the United States
Constitution, although we do not reach that
question today. [Davis has] put forth no evidence
that Marvin Davis will be unable to raise the
Supremacy Caluse challenge in the state court.

We decline to presume that the judges of Delaware
will disregard the obligation imposed upom them by
the federal Coenstitution. .Cf. Kugler v. Helfant,
421 U.8. 117, 127, 95 S.Ct. 1524, 4L L.Ed.2d 15
(1975).

[(Davis alsoc appears] to argue that [he] will
suffer irreparable injury from the state proceedings.
However, the 'cost, anxiety, and inconvenience!' of
defending oneself in a good faith c¢riminal prosecu-
tion does not constitute irreparable injury. Younger
v. Harris, 801 U.S. at 46, 91 S.Ct. at 751. See also,
Watson v. Buck, 313 U.S. 387, 400, 6% S.Ct. 962, 966,
65 L.Ed. 1516 (1941); Beal v. Missouri Pacifiec Rail-
road Corp., 312 U,.S. 85, 49, 61 S.Ct. 418, L20, 8BS

L.Ed. 557 (1941); Ex parte Young, 209 U.S. 123, 28
S.Ct. 4471, 52 L.Ed. 714 (1908). If a state prosecu-
tion is brought in bad faith or for purposes of
harassment, the federal court can, under Younger,
enjoin the criminal proceedings. 401 U.S. at 5%
91 S.Ct. at 755; Kugler v. Helfant, 421 U.S. at
124, 95 S.Ct. at 1530. The bankruptcy court found
that '{tlhe mandatory restitution aspect of

i1 Del.C., §4206(a) was the principle reason each
individual creditor filed a criminal complaint.'
Davis v. Sheldon (In re Davis), supra, at 443,

[Davis contends] That inasmuch as the creditors
were motivated by a desire to colleect on a
dischargeable debt, rather than by a sense of

-public duty, the criminal proceedings were brought

in bad faith and thus are fatally tainted.

fDavis does] not argue that the state lacks
a legitimate interest in protecting its citizens
against the issuance of bad checks nor [does hel
allege that the state Attorney General, who is
prosecuting this case, is proceeding in bad faith.
[Ke asserts] that it was improper for the state to
act upon these claims because there was no state
interest being protected; only the financial
interest of the creditors was furthered. The
state, however, is prosecuting the criminal actions
on behalf of all of the citizens of Delaware, to
protect the integrity of commercial transactions
within the state. [Davis has] made no showing
that the Attorney General had any reason to doubt
the validity of the charges, that he failed to
eXercise independent judgment in continuing these



prosecutions, or that the complaining witnesses
had insufficient evidence to support their allega--
tions. We cannot require a prosecutor to conduct
a searching inquiry into the public spirit of the o
victim of a crime before proceeding with what = U
appears t¢ be an otherwise valid criminazl prosecu-
" tion. Under these circumstances, the intentions
of the complaining witnesses are not controliling
in judging the good faith of a criminal prosecution.
See generally, Allee v. Medrano, 416 U.S. 802, 836~
38, 94 S.Ct. 21971, 2210-11, LO L.Ed.2d 566 (197%4)
(opinion of Chief Justice Burger),; Lewis v. Kugler,
L4g F.2d 1343, 1348-4¢ (34 Cir. 1871). The-
processing of a bona fide criminal proceeding
does not itself constitute irreparable injury in
this case. If an order of restitution is ultimately
issued against Marvin Davis, it will be appealable.
If no such order is issued, the rights of [Davis(
under the Bankruptcy Code will not have been
affected. . . .

In addition to principles of equity, a federal
court must consider 'the notion of '‘comity,'' that
is, a proper respect for state functicns, a
recognition of the fact that the entire Country
is made up of a Union of separate state governments,
and a continuance of the belief that the National
Government will fare best if the States and theilr
institutions are left free to perform their separate
functions in their separate ways.' Younger v. g
Harris, 401 U.S. at 44, 91 S.Ct. at 750. A federal
court should be especially cautious in enjoining
state criminal proceedings, because of the state's
paramount interest in protecting its citizens
through its police power. In this case, there
has been no showing that Delaware has acted in
bad faith in its prosecution, nor any allegation
that the Delaware courts have inadeguate procedures
for hearing the federal challenges to a judgment of
restitution. Therefore, we cannot say that the
bankruptecy court erred in refusing to interfere
with the state court proceedings." 1In the Matter
of Davis, 691 F.2d 176 (3d Cir. 1982).

Haﬁing followed the case through the federal courts, we now
return to the Court of Common Pleas so as to ascertain what happened
with the criminal prosecutions. Were convictions obtained and did
the Court, over the constitutional arguments of defense counsel,

order restitution and thus, perhaps, implicate the Supremacy ‘Clause? .
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Rather incredibly, the actual turn of events caused not a stir in
the courthouse. Without a constitutional whimper, the defendant
entered a plea of guilty to one of the charges of Issuing a bad

check, in return for which the State entered nollo proseguis with

regard to the other charges. Under the plea bargain, Davis agreed
to make full restitution on all the worthless checks he had issued
and for whicn charges had been lodged. Thus, we are left with no
definitive answer to the Supremacy Clause issue.

Yet, because 11 Del.C., §8§900 and 4206(a) are criminal
statutes properly enacted by the General Assembly of the State of
Delawzre so as to promote a legitimate interest in protecting
Delaware's'citizens against the issuance of bad checks, and
because it is a legitimate interest of the State to make a vietim
of crime whole in so far as is possible.5 and because these laws
are intended to promote ﬁhe integrity of commercizl transactions
within the State through the criminal prosecution of offenders
thereof, I believe it to be unlikely that the Supremacy Clause
would be implicated through ensuring the enforéement of & court's
proper and legitimate sentencing order. A sentence whereby a
defendant is ordered to pay restitution may be viewed &s rehabili-
tative in nature, a-legitimate function of the sentencing process.

In the case of Wise v. Ritter, 25 B.R. 440 (E.D.Va. 1982),

Wise had failed to pay the Commonwealth of Virginia withholding

taxes due for his employees. He was arrested and charged with the

5See, for example, 11 Del.C., §u4106.




crime- of willfully failing to pay these taxes. He entered a plea
cf guilty in a Virginia state court. The court sentenced Wise to
60 days incarceration, suspended on condition that Wise pay the
Department of Taxation $25C per month towards retiring the debt.
Wise failed to make the first payment when it was due. Thereafter,
the sentencing judge issued a capias for Wise's arrest. Before the
cepias was issued but after the first payment had become due, Wise
filed for bankruptcy and, in connection with the bankruptcy case,
sought an injunction to prohibit Virginia officials from proceeding
to h'ave his suspended sentence revoked. The Bankruptey Court denied
the petition for an injunction, stating:
"Bankruptcy courts shouild not be used as havens

for individuals who seek to escape sentences imposed

by other courts. Once a court has determined an

individual is guilty and has put that person on .

terms in lieu of a jail sentence, he should not be

permitted to frustrate that prosecution through the

filing of a petition in bankruptey."

See also In re H. Cohen Caterers, Inc., 26 B.R. 1 (W.D.Ky.

19581); United States v. Jacobson, 35 B.R. 40 (D.Ariz. 1983).

It is m»y opinion, therefore, that, with regard to any
deferndant who has filed a2 petition in bankruptey, & Justice of the
reace Court may attempt to enforce its sentencing order for the
collection of 2 fine which may include restitution where appropriate
or mandatory, 6r, as an alternative and where applicable, to
utilize the sentencing options as provided by 11 Del.C., §4105(b).

I conclude that a capias may be issued with regard to a defendant

who has filed a petitiéﬁ in bankruptcy and who has failed to comply

with a court's sentencing order as a2 means to bring such defendant

before the court for & violation of probation hearing, or otherwise, .

- B a T




or to place said defendant upon work referral as permitted under 11

6

Del.C., §4105(b),  or to simply ensure compliance with the original
sentencihg order. |

If the conclusion I reach herein is in error, the defendant
will have recourse py filing a writ of prﬁhibition, or the like,
in the Superior Court. If such an appeal 1is taken from a particular
sentence, you should stay the execution of said sentence until the
zppeal is decided in your favor. Further, if the Bankruptcy Court
should enjoin the Court from carrying out a particular sentence,
ean unlikely event in light of Bankruptcy Judge Salick's decisicon
irn the Davis case, supra, clearly you musf pay heed fo the

injunction.

NAE:pn
cc: The Honorable Daniel L. Herrmann
The Honorable Grover C. Brown
The Honorable Albert J. Stiftel
The Honorable Robert H. Wahl
Tne Honorable Robert D. Thompson
The Honorable Alfred Fraczkowski
The Honorable Charles M. COberly, III
Lzwrence M. Sullivan, Esquire

Eugere M. Hall, Esquire

C. Francis Biondi, Esq., Pres., Delaware State Bar Assoc.
Professor William J. Conner, Delaware Law School

Michael E. MclLaughlin, Court Administrator

John R. Fisher, Director, Administrative Office of the Courts
Law Libraries: New Castle, Kent and Sussex Counties
Files

®Should such a defendant fail to comply with a work referral order,
such a2 defendant may be held in civil contempt. See 11 Del.C.,

§4105(b);

10 Del.C.,

§9506.
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Attached are answers to questions typically asked by State Trial Court
Judges prepared by the American Bankruptcy Institute. If you have any additional
questions on this material, please let me know.
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cc: The Honorable E. Norman Veasey
The Honorable Randy J. Holland
The Honorable Henry duPont Ridgely
The Honorable Arthur F. DiSabatino
The Honorable Vincent J. Poppiti
The Honorable Alfred R. Fraczkowski
All Justice of the Peace Court Clerks
Thomas W. Nagle
Anna A. Lewis
John Betts
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What State Judges Need to Know About Bankruptcy Cases

Bankruptcy cases create a majorarea of | of the hankruptcy estate (e.g.. callections | after an uncomplicated chapier 7 case is
friction between state and federal courts— | from propenty acquired after the debior ) filed or at the successful conciusion of a
especially bankruptey stays of state court ;| files achapter 7 petition ), paiernity actions; | chapter 13 plan.

lawsuits. Much of the friction arises be-: and police or regulatory enforcement ac- | Note: If adefendant files for bankruptcy
cause state trial judges lack understanding | tions ¢e.g.. consumer protection and cnvi- | shortly before the commencement of astate
of the nature, extent, and effects of “auto- . ronmentaf actions). The statutory excep-: court action, quick reticf from the stay

matic stays™ under the U.S. Bankrupicy | tions from application of the stay appear 11 | might be obtained by the other litigants if

Code. The American Bankruptcy Insutute ! 11 U5.C. § 362(b).

is aprivate. nonprofit organization in Wash-i 2. Question: Could a state court judge !

ington. D.C., devoted to education :fnd Fe- | action violate a bankrupicy stay?
search on bankrupn:_v issues. [t has identi-; 4 pcoor: ves, While it is more likely thata
fied gleven questions commonly asked by | party or counsel for a party woul dbéact'mg \
;‘::e ;udg:s abous m“;‘p'cy m);,s andhas | contrary (o the automatic stay, a state court |
e rosple | 1408 €OV vioa it n 3 myrind of ways. |

~ 1 rangi 1i trial confer- |

mented or developed by the Federal Judi- ranging from conducting a pretrial conter

. | ence in a mortgage foreclosure action 1o a
cial Center are presented below. Elabora- ; trial of a contract dispute. Essentiatly any

i o the answe - ;
tion 1o some of rs has been pro- | actoutside the bankrupicy court thalmoves

vided by Bankruptcy Judge Sidney B'! amatter forward on aclaim againstadebtor

ks (U.S. D. Colo.). More detiied in-! ;
\fion at . i of property of the estate during the pen-
ﬁaﬂnqn h I}I;ankn:lptcy gsue; can bey dency of 2 banknupicy violates the stay. As
n |‘n the merican Ban Tuptey |, practical matter. however, only acts in
Institute’s recent publication. Bankrupicy

. willful violation of the stay would resultin
e for St Tl Cur 45 199 s o i s cor s
Justice Institute. Copies of this publication | woﬁfiﬁ:iﬁ:&iﬁaﬂ:‘:nm the auto-
($10each) can be obtained from the Ameri- . d th
can Bankruptcy Institute. 510C StreetN.E... | matic stay does nat apply. and thus 2 state

Washingtan, DC 20002, phone: (202) 543. | SOUT judge may act. See answer to Ques-

. . L tion #1.

lzg? (N'ore. Sem: oft::;nfognam;n;n the ! Determining what is not covered by the

E: ‘:c:n:n may hav: K na ccl:e )Y Te* | stay can be tricky. When in doubt, the state
nt changes in the bankrupicy laws. judge should refrain from going forward

1.Question: What sort of actions. morions, | and advise the parties to obtain relief from

and proceedings instate courtarenotstayed | the stay in the bankruptcy court. The pro- | fles bankruptey. All panties before the state

by a bankrupey filing? | cess 1o do so is relatively swift and self-
Answer: Certain actions are excluded by | executing, if notopposed. Itis usually meated
statute from the operation of the automatic | on a refatively expedited basis.

stay. The followingarecommonones:most | The stay otherwise expires automati-
criminal actions against the debtor: ali- cally on the closing or the dismissal of the
mony, maintenance, or support cetlection | case, of when a discharge is emered. Typi-

actions from property other than property | cally a discharge is entered about 100 days

they immediately apply to the bankruptey
court and justify prompt modification of
the stay. Bankruptcy judges are not likely to
condone unfair fitigation tactics, and they
may wish 0 abstain in favor of acase being
better tried in a state court.

3. Question: In a lawsuic before a state
judge. three defendants are alleged to be
joint tontfeasors, The state law provides for
percentage apportionment of fiability. One
of the three defendants files bankrupicy.

(a) Can the case proceed?

(b) Should it?
Answer: (2} Maybe. In a state that appor-
tions liability by percentage. the case against
three joint tortfeasors couid proceed against
wwo of them after the third files bankruptcy.
Ifthe state law requires that joint tortfeasors
be tried together, then the case could not
proceed against any of the tortfeasors un-
less the bankruptcy coun grants relief from
the stay.

(b) No. The case shouid not proceed
until the plaindff or a codefendant obtains
relicf from the automatic stay.

4. Question: (a) A defendant in a tort suit

judge acknowliedge that the defendant is
covered by insurance and that the liability
of the defendant will be limited by the
extent of the coverage. Does the state judge
need a bankruptcy court order to proceed
with the tort action while the bankrupicy

case is pending?

(D) Once the discharge injunction has

been entered and the bankruptcy case closed.
may the plaintiff in the tort action proceed
against the debtor in state court as a nomi-
nal defendant if such action is necessary 10
prove liability as a prerequisite 10 recovery
from the liability insurer?
Answer: (a) Yes, Even in tort cases where
a defendant is insured and liability is Em-
ited to the extent of the coverage. a party
should seek an order granting relief from
the automatic stay or remove any doubt
about the effects of proceeding with the
action. (Sece alsg answer to Question 3.)

() Yes. The discharge of the debtor
extinguishes personal liability but does not
release third persons, including insurance
companies. from liability. No modification
of the discharge injunction entered by the
bankruptcy court is necessary, if such ac-
tion is necessary to prove liability as a
prerequisite to recovery from the liability
insurer,

5. Question: (a) Can the bankruptecy court
reexamins or undo awards of child support.

See BANKRUPTCY, page 3
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BANKRUPTCY, from page |

i alimony. or attorney fees made in adivorce
l action?

{b) If so. to what extent?
Answer: (a) Yes. Since support and ali-
mony awards are generally nondischarge-
able, questions often arise about the charac-
terizations or labels of those awards (as
well as aitorney fee awards) and their refa-
tion to propenty settlement obligations,
which are generally dischargeable. except
as provided for in 11 U.5.C. § 523(a)X15).

{b) Bankrupicy courts wiil not be bound
by the characterizations or labels given to
{ the debts in a state decree or seulement.
| Accordingly, bankruptey courts may undo
such state court awards if their characler-
izations are inconsistent with the parties’
true intentions and dischargeability rights.

6. Question: (2) Once a party to a lawsait
before a state judge has filed bankrupicy,
can one or more of the parties remove 1he
entire lawsuit or part of it to the bankruptcy
court for determination?

(b)Y Canthe bankruptcy coun remand the
action back tothe state judge for determina-
tion?

Answer: (a} Yes. All or part of the state
court lawsuit can be removed.

(b}Yes. The bankruptcy judge willlikely
! remand state lawsuils that are traditionally
. determined in state court.

. 7. Question: (a) What state couwrt judg-
ments are nondischargeabie under the dif-
ferent bankruptcy chapters?

(b} Can such nondischargeable judg-
ments be collaterally anacked in the bank-
ruptcy court?

- Answer: (a) Examples of final state court

. judgments that may be nondischargeable in
asubsequent chapter 7 case of anindividual
debtor include the following: money judg-
ments based on fraud. embezziement, lar-
ceny, willful or malicious injury to the
person or property of another; and money
judgments for death or personal injury aris-
ing for intoxicated driving incidents. The

reorganization chapters (11, 12, and £3);

generally provide broader discharge oppeor-
tuniiies than are available 1o chapter 7 debt-
ors.
A creditor who desires to have his or her
claim or judgment against a debtor ex-
cepted from the debtor s discharge should
initiate an adversary proceeding in bank-
rupicy court to have the claim adjudicated.
Centain adversary proceedings must be
brought in bankruptcy court within a speci-
fied time. 1! U.S.C. § 523(c){ ). The state
court has concurrent jurisdiction o deter-
mine the discharge ability of certain debts.
A creditor's failure 10 initiate an adversary
proceeding, patticularly where some type
of wrongdoing is alleged {fraud, willful and
malicious injury, etc.}, is likely fo result in
a discharge of that judgment.

Note: A stale court judgment that is
based on specific and appropriate findings
of fact and conclusions of Jaw is more likely
to be adopted by, or otherwise served to

estopcoliaterally, the bankruptcy court when

the court is presented with the issue of
dischargeubility of that judgment.

{b} Yes. Default judgments or issues not
fully litigated in state court are subject o
collateral attack in bankruptcy court, but
collateral ¢stoppel applies in bankruprey
proceedings to matters that have been fully
litigated in state courts.

8. Question: If a debtor files a chapter 13
bankruplcy, can he or she discharge judg-
ments forembezzlement, fraud, intentional
1ors, and driving under the influence of
alcohol and drugs!

Answer: Money judgments based on driv-
ing while intoxicated are not dischargeable
in chapter 13, but money judgments for
embezzlement, fraud. and intentional torts
are. Inchapter |3 proceedings, debtors usu-
ally agree to pay creditors from future in-
come over an exiended period of time pur-
suant {0 a pian approved by the bankruptcy
court. Such a debtor is not entitled to
discharge, until the successful completion
of payments under the plan.

9. Question: Are there any circumstances
where restitution or fines in a state criminal
case are dischargeable?

Answer: Fines and restitution in state crimi-
nal cases are nondischargeable in bank-
rupicy cases filed on or after October 22,
1994, Both fines and restilution in stale
¢riminal actions are nondischargeable in
chapter 7 cases filed before October 22,
1994, Restitution is nondischargeable, bu
fines are dischargeable in chapier 13 cases
filed before that date,

10. Question: The defendant in a collec-
rion suil in state court affirmatively alleges
discharge in bankruptcy. Can the state court
resolve this issue. or is the dischargeability
issue only within the jurisdiction of the
bankruptcy court?

Answer: Only bankruptcy courts can de-
termine whether to grant or deny a dis-
charge in bankruptcy, but state court judges
can ascertain whether discharge has in fact
been granted or dented through evidentiary
methouds ol prout.

11, Question: A lawyer for a party calls and
advises the state judge that a client has filed
bankruptcy. How can this be verified?
Answer; The siate judge or his or her cierk
may cail the bankruptcy court clerk’s af- -
fice. or seek access to the docket electroni-
cally if such technology is available. Phone
numbers for clerks” offices appear in the
ABI[ publication referenced above and in
the "Govermnment Listings” of most tele-
phone directories under United States
Govermnment, Couns, Disirict Count for

ame of Federal Distg Bankruptcy
Court, Clerk’s Office. An aliernative is for
the state judge 1o require the debtor’s law-
yer1a file with the state court adate-siamped
copy of the debtor’s filed bankrupicy peti-
tion. and/or the Official Bankruptcy Form
¢, “Nortice of Filing Under the Bankruptcy
Code, Meeting of Creditors and Fixing of
Dates,” after such form has been issued by
the bankruptcy caurt. O
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LEGAL MEMORANDUM 80-26 (3%° SUPPLEMENT)
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CHIEF MAGISTRATE
DATE: MAY 7, 1999
RE: BANKRUPTCY: EFFECT OF AUTOMATIC STAY IN CHAPTER 13

CASES ON CRIMINAL FINES/RESTITUTION

Legal Memoranda 80-26 (Supplement), Automatic Stay Provision of the Federal
Bankruptcy Act, Barron, C.M. (August 20, 1984) is hereby rescinded. Please destroy your copy.

A recent bankruptcy case involving the Justice of the Peace Court should serve as a
reminder that when a criminal defendant has filed a petition for bankruptcy, the automatic stay
prevents any attempts at debt collection, including attempts to collect the monetary payment of
criminal fines, costs and penalties.

The case was heard before the Bankruptcy Court for the District of Delaware and
involved a defendant who had been sentenced in the Justice of the Peace Court to pay fines for
traffic violations. After failing to meet his payment schedule, the Justice of the Peace Court
ordered him to work referral but the defendant failed to fulfill his work referral obligation.
Thereafter, a capias was issued for civil contempt. In the meantime, the defendant had filed for
bankruptcy under Chapter 13.! The defendant was arrested for new traffic offenses and was

' Chapter 13 involves the development of a payment plan for full or partial payment of creditors by individuals with
regular income. It does not involve an asset liquidation as under Chapter 7. A number of differences apply
between the various bankruptcy chapters which may impact on the issues discussed in this memorandum.

WILMINGTON, DELAWARE 19801
TELEPHOME: { 302) 577-6001



incarcerated for a few days until bail was paid. The new charges were transferred to the Court of
Common Pleas and a hearing was scheduled in the Justice of the Peace Court on the civil
contempt. Prior to the hearing, the defendant filed a motion for a preliminary injunction with the
Bankruptcy Court, claiming that the Justice of the Peace Court civil contempt hearing should be
stayed because it could only result in an attempt to collect the traffic fines in violation of the
automatic stay.

The Justice of the Peace Court argued that, pursuant to 11 U.S.C. §362(b)(1), the hearing
was the continuation of a criminal case which should not be stayed by the bankruptcy case and
that the Justice of the Peace Court had the authority pursuant to 11 Del.C. § 4105 to apply non-
monetary penalties for the defendant’s failure to appear at work referral.

In a bench ruling, the Bankruptcy Court denied the motion to enjoin the Justice of the
Peace Court hearing. The Bankruptcy Court recognized that non-monetary penalties could
be imposed at the hearing with regard to the pre-petition fines, but emphasized that if the
outcome of the hearing would be to enforce, affirm, or ratify any collection action for a fine
which arose before the filing of the bankruptcy case, in violation of the confirmed plan,
that the action of the Justice of the Peace Court would be void and the Bankruptcy Court
would reverse it.

The Bankruptcy Court’s holding was consistent with the caselaw in this area. The
following question and answer format should serve as a review of this caselaw:

MAY THE COURT COLLECT CRIMINAL FINES FROM A DEFENDANT WHO HAS
FILED ‘A CHAPTER 13 BANKRUPTCY SINCE THE TIME THE FINES WERE
IMPOSED?

Upon the filing of a bankruptcy petition, 11 U.S.C. § 362(a) prohibits the continuation or
commencement of judicial actions against the debtor, the enforcement of pre-petition judgments,
or other acts to collect a pre-petition claim. In the Matter of Cuevas, 205 B.R. 457, 459 (Bankr.
D. N. J. 1997). However, 11 U.S.C. § 362(b)(1) provides an exemption to the automatic stay for
the continuation of criminal proceedings. Under this exemption, criminal proceedings may be
held even though the defendant is in bankruptcy as long as the proceedings are not an effort to
collect a pre-petition fine or restitution prior to, or in violation of, a confirmed Chapter 13
plan. As stated by the Ninth Circuit in Hucke v. State of Oregon, 992 F. 2d 950, 953 (9" Cir,
1993), cert den. 510 U.S. 862, 114 S. Ct. 178, 126 L. Ed. 2d 137 (1993):

An exception to the automatic stay provisions provides that the stay does
not apply to “the commencement or continuation of a criminal action or
proceeding against a debtor.” 11 US.C. § 362(b)(1). Certainly, the mere
institution of a probation revocation proceeding, without more, would constitute a
continuation of a criminal action against the defendant/debtor and, thus, be
exempt from the automatic stay (as distinguished from a civil debt collection
action, which could not be instituted nor continued after the stay went into effect).
However, if the probation hearing had as its aim the collection of the fine, then it
would run afoul of § 362(a)(6), which stays acts intended to “collect, assess or




recover a claim” against the debtor. In sum, if the present state revocation
proceeding constituted collection efforts, then it would violate the automatic stay
and would be void. On the other hand, if that proceeding were not a collection
effort, then it would be a “continuation of a criminal action or proceeding against
a debtor” and exempt from the stay. :

Hucke, 992 F. 2d at 953.

If a criminal proceeding is designed to collect pre-petition fines or restitution prior to, or
in violation of, a confirmed Chapter 13 plan, the proceeding may be enjoined by the Bankruptcy
Court. See Davis v. Sheldon, 659 F. 2d 176, 178 (3" Cir. 1982) (declining to enjoin state court
action but stating that if a state prosecution is brought for purposes of harassment, a federal
bankruptcy court can enjoin state criminal proceedings), Howard v. Allard, 122 B.R. 696, 699
(W.D. Ky. 1991) (stating that bankruptcy courts should enjoin criminal proceedings initiated for
debt collection purposes).

ARE CRIMINAL FINES AND RESTITUTION DISCHARGEABLE IN BANKRUPTCY?

The Bankruptcy Code provides in 11 DelC. § 1328(2)(3) that criminal fines and
restitution are nondiso.:hargeable.3 However, costs may be dischargeable as they do not fit
directly within this exception.’

WHAT DOES NONDISCHARGEABLE MEAN?

Nondischargeable means that the debtor will still be liable for any remaining amount of
the debt (in this case criminal fines and/or restitution) once he or she otherwise obtains a
discharge in bankruptcy. Even though a debt is nondischargeable, the automatic stay does
apply to its collection. This distinction was explained by the District Court in Walters v.
Sherwood Municipal Court, 219 B.R. 520, 528 (Bankr. W.D. Ark. 1998) as follows:

The Bankruptcy Code is clear that fines and restitution imposed 1n
connection with a criminal judgment are nondischargeable, even in a Chapter 13
case. 11 U.S.C. § 1328(a)(2). The nondischargeability of the debt, however, does
not in any manner obviate the effect or the imposition of the automatic stay.
Section 362(b), which provides for exceptions to the automatic stay, does not
include a provision for permitting collection of nondischargeable debts. The
nondischargeability of the debt means that the debtor remains liable for that debt,

2 There is some earlier caselaw to the contrary (mainly involving Chapter 11 cases or restitution prior to the statutory
change which made restitution nondischargeable). See 9A Am Jur 2d Bankruptcy § 1446 and cases cited therein.
However, the bench ruling of the Bankruptcy Court for the District of Delaware in the Justice of the Peace Court
case made it clear that, in the District of Delaware, any attempt to collect criminal fines/restitution will constitute a
violation of the automatic stay.

} In Delaware, traffic violations are criminal in nature. See Angelini v. Court of Common Pleas, Del. Supr., 205 A,
2d 174, 175 (1964) (referring to prosecutions for traffic offenses as criminal). Thus, traffic fines fall within the
crimina! fines exception to dischargeabitity. Traffic fines may not fall within this exception in other jurisdictions.
See, e.g. Burkhard:, 220 B.R. 837, 849 (Bankr. D. N.J. 1998) (finding that traffic fines were dischargeable in a
Chapter 13 plan).




incarcerated for a few days until bail was paid. The new charges were transferred to the Court of
Common Pleas and a hearing was scheduled in the Justice of the Peace Court on the civil
contempt. Prior to the hearing, the defendant filed 2 motion for a preliminary injunction with the
Bankruptcy Court, claiming that the Justice of the Peace Court civil contempt hearing should be
stayed because it could only result in an attempt to collect the traffic fines in violation of the
automatic stay.

The Justice of the Peace Court argued that, pursuant to 11 U.S.C. §362(b)(1), the hearing
was the continuation of a criminal case which should not be stayed by the bankruptcy case and
that the Justice of the Peace Court had the authority pursuant to 11 Del.C. § 4105 to apply non-
monetary penalties for the defendant’s failure to appear at work referral.

In a bench ruling, the Bankruptcy Court denied the motion to enjoin the Justice of the
Peace Court hearing. The Bankruptcy Court recognized that non-monetary penalties could
be imposed at the hearing with regard to the pre-petition fines, but emphasized that if the
outcome of the hearing would be to enforce, affirm, or ratify any collection action for a fine
which arose before the filing of the bankruptcy case, in violation of the confirmed plan,
that the action of the Justice of the Peace Court would be void and the Bankruptcy Court
would reverse it.

The Bankruptey Court’s holding was consistent with the caselaw in this area. The
following question and answer format should serve as a review of this caselaw:

MAY THE COURT COLLECT CRIMINAL FINES FROM A DEFENDANT WHO HAS
FILED ‘A CHAPTER 13 BANKRUPTCY SINCE THE TIME THE FINES WERE

IMPOSED?

Upon the filing of a bankruptcy petition, 11 U.S.C. § 362(a) prohibits the continuation or
commencement of judicial actions against the debtor, the enforcement of pre-petition judgments,
or other acts to collect a pre-petition claim. In the Matter of Cuevas, 205 B.R. 457, 459 (Bankr.
D. N.J. 1997). However, 11 U.S.C. § 362(b)(1) provides an exemption to the automatic stay for
the continuation of criminal proceedings. Under this exemption, criminal proceedings may be
held even though the defendant is in bankruptcy as long as the proceedings are not an effort to
collect a pre-petition fine or restitution prior to, or in violation of, a confirmed Chapter 13
plan. As stated by the Ninth Circuit in Hucke v. State of Oregon, 992 F. 2d 950, 953 (9 Cir.
1993), cert den. 510 U.S. 862, 114 S. Ct. 178, 126 L. Ed. 2d 137 (1993):

An exception to the automatic stay provisions provides that the stay does
not apply to “the commencement or continuation of a criminal action or
proceeding against a debtor.” 11 US.C. § 362(b)(1). Certainly, the mere
institution of a probation revocation proceeding, without more, would constitute a
continuation of a criminal action against the defendant/debtor and, thus, be
exempt from the automatic stay (as distinguished from a civil debt collection
action, which could not be instituted nor continued after the stay went into effect).
However, if the probation hearing had as its aim the collection of the fine, then it
would run afoul of § 362(a)(6), which stays acts intended to “collect, assess or



recover a claim” against the debtor. In sum, if the present state revocation
proceeding constituted collection efforts, then it would violate the automatic stay
and would be void. On the other hand, if that proceeding were not a collection
effort, then it would be a “continuation of a criminal action or proceeding against
a debtor’” and exempt from the stay. 2

Hucke, 992 F. 2d at 953.

If a criminal proceeding is designed to collect pre-petition fines or restitution prior to, or
in violation of, a confirmed Chapter 13 plan, the proceeding may be enjoined by the Bankruptcy
Court. See Davis v. Sheldon, 659 F. 2d 176, 178 (3" Cir. 1982) (declining to enjoin state court
action but stating that if a state prosecution is brought for purposes of harassment, a federal
bankruptcy court can enjoin state criminal proceedings); Howard v. Allard, 122 B.R. 696, 639
(W.D. Ky. 1991) (stating that bankruptcy courts should enjoin criminal proceedings initiated for
debt collection purposes).

ARE CRIMINAL FINES AND RESTITUTION DISCHARGEABLE IN BANKRUPTCY?

The Bankruptcy Code provides in 11 DelC. § 1328(a)}(3) that criminal fines and
restitution are nondischargeable.® However, costs may be dischargeable as they do not fit
directly within this exception.’

WHAT DOES NONDISCHARGEABLE MEAN?

Nondischargeable means that the debtor will still be liable for any remaining amount of
the debt (in this case criminal fines and/or restitution) once he or she otherwise cbtains a
discharge in bankruptcy. Even though a debt is nondischargeable, the automatic stay does
apply to its collection. This distinction was explained by the District Court in Walters v.
Sherwood Municipal Court, 219 B.R. 520, 528 (Bankr. W.D. Ark. 1998) as follows:

The Bankruptcy Code is clear that fines and restitution imposed in
connection with a criminal judgment are nondischargeable, even in a Chapter 13
case. 11 U.S.C. § 1328(a)(2). The nondischargeability of the debt, however, does
not in any manner obviate the effect or the imposition of the automatic stay.
Section 362(b), which provides for exceptions to the automatic stay, does not
include a provision for permitting collection of nondischargeable debts. The
nondischargeability of the debt means that the debtor remains liable for that debt,

2 There is some earlier caselaw to the contrary {(mainly involving Chapter 11 cases or restitution prior to the statutory
change which made restitution nondischargeable). See 9A Am Jur 2d Bankruptcy § 1446 and cases cited therein.
However, the bench ruling of the Bankruptcy Court for the District of Delaware in the Justice of the Peace Court
case made it clear that, in the District of Delaware, any attempt to collect criminal fines/restitution will constitute a
violation of the automatic stay,

3 In Delaware, traffic violations are criminal in nature. See Angelini v. Court of Common Pleas, Del. Supr., 205 A.
2d 174, 175 (1964) (referring to prosecutions for traffic offenses as criminal). Thus, traffic fines fall within the
criminal fines exception to dischargeability. Traffic fines may not fall within this exception in other jurisdictions.
See, e.g. Burkhard:, 220 B.R. 837, 849 (Bankr. D. N.J. 1998) (finding that traffic fines were dischargeable in a
Chapter 13 plan).



despite obtaining a discharge in bankruptcy. See 1l US.C § 1328. The
obligation to pay restitution, costs and fines is a debt recognized by the
Bankruptcy Code, but any effort to collect, other than as permitted by the
Bankruptcy Code, is a violation of the automatic stay, whether or not the debt is
dischargeable. Thus, the fact that Michelle Walters’ prepetition restitution debt is
nondischargeable does not permit the Sherwood Municipal Court to continue to
maintain a warrant, or arrest Michelle Walters.

Walters, 219 B.R. at 528.

WHAT SHOULDN’T 4 COURT DO IN A CRIMINAL PROCEEDING WITH REGARD TO
PRE-PETITION FINES/RESTITUTION? : :

Once the Court receives notice of the filing of a bankruptcy petition, the Court should
pot attempt to collect the pre-petition fines or restitution while the defendant is in
bankruptcy, except in accordance with a confirmed Chapter 13 plan. The Court should
ensure that there are no capiases/warrants outstanding against the defendant related to pre-
petition fines or restitution. If, for some reason, a defendant in bankruptcy is arrested for failure
to pay pre-petition debt, the Court should release the defendant immediately without any
condition of monetary payment at that time. See, e.g., Walters v. Sherwood Municipal Court,
219 B.R. at 520.

WHAT KIND OF NOTICE IS REQUIRED TO TRIGGER THE COURT’S
RESPONSIBILITIES WITH REGARD TO A DEFENDANT’S BANKRUPTC y?

The automatic stay “arises irrespective of whether the parties stayed are aware that a
petition has been filed or whether the debtor is aware that the stay halts a particular matter.”
D’dlfonso v. A.R.E. Investment Corp., 211 B.R. 508, 513-14 (Bankr. E.D. Pa. 1997). Thus, any
action taken in violation of the automatic stay is void whether or not the creditor had notice of
the bankruptcy filing. For this reason, after receiving any notice of the bankruptcy, no matter
how informal, (such as a defendant’s mention of the bankruptcy during a hearing or even a
phone call from the defendant prior to the hearing), the Court has an affirmative duty to ascertain
the correctness of the information. Walters, 219 B.R. at 526; In re Stewart, 190 B.R. 846
(Bankr. C.D. 11. 1996) (“Once a party is put on notice of a bankruptcy filing, he is under a duty
to seck further information which should reveal the applicability and scope of the automatic
stay.”) If there is nothing in the Court’s files regarding the bankruptcy, the Justice of the Peace
Court should ask the defendant to provide proof and, if proof is not provided, should call the
Bankruptcy Court to ascertain whether the defendant has filed a bankruptcy petition.4

4 The automatic stay applies even if the creditor was not listed in the debtor’s chapter 13 schedule. Figgers v.
Dayton Power and Light Employees Federal Credit Union, 121 B.R. 772, 775 (Bankr. S.D. Ohio 19%0). If a debtor
does not list a creditor in the Chapter 13 filing, most cases have held that the debt of that creditor will not be
discharged in the bankruptcy. Kristiniak, 208 B.R. 132, 135 (Bankr. E.D. Pa. 1997).  Although criminal
fines/restitution are nondischargeable in any event, the debtor has an incentive to list fines/restitution so that the
court will file a proof of claim, or, int the event the court fails to do so, the debtor can file a proof of claim for the
court. The proof of claim permits the debtor to pay the debt as part of the plan and thus helps to prevent the debtor
from being left with the full amount of the nondischargeable debt to be paid after the case is closed. See 11 US.C. §
501, Revision Notes and Legislative Reports.




Any notice of bankruptcy regarding a defendant received by the Court should be shown
to the judge who will take the appropriate action (see above). In addition, please make certain
that a copy of the notice is sent to Mario Spitelli in the Administrative Office and that a copy is
retained in the court’s own file. Also, any formal or informal notice that the defendant is in
bankruptcy must be entered into the bail notes and the account receivables notes in the
DELJIS case file, and highlighted, if possible. In addition, any payment due dates should
be delayed for an extended period (1 year, or such other time as the bankruptcey is likely to
be completed) to prevent the issuance of additional capiases.

WHAT MAY A COURT DO WITH REGARD TO A CRIMINAL DEFENDANT WHO HAS
FILED A BANKRUPTCY PETITION?

While a court may not seek to collect any pre-petition fines or restitution except as may
be permitted under a confirmed Chapter 13 plan, the caselaw indicates that a court may impose
other penalties on the defendant/debtor which are appropriate under state law. See, e.g., In the
Matter of Cuevas, 205 B.R. at 459-60 (finding that a prison sentence could be imposed as an
alternative to a fine as permitted by New Jersey law because the incarceration was intended as an
alternative punishment, not as a means to collect a debt). See also In the Matter of Sims, 101
B.R. 52, 54 (Bankr. W.D. Wis. 1989); Hucke, 992 F. 2d at 954; Gilliam v. Metropolitan Gov't of
Nashville, 67 B.R. 83 (Bankr. M.D. Tenn. 1986).

Delaware law permits a number of measures which may be employed with regard to a
criminal defendant who has filed a bankruptcy petition. If the bankruptcy filing occurs after a
defendant has been sentenced to pay a fine and the Court learns of the bankruptcy through a
notice from the Bankruptcy Court or from the defendant, the Court may either take no action or |
schedule a hearing to determine whether work referral should be ordered pursuant to 11 Del.C. §
4105. In either situation, the Court should be sure that any capiases for non-payment of fines are
cancelled and that information on the bankruptcy filing is included in the case file. (Capiases for
unrelated offenses should not be cancelled.)

If, at the time of the original sentencing, the defendant has already filed a bankruptcy
petition, the Court may impose a sentence of incarceration, if appropriate to the offense. If a fine
(and restitution) are appropriate, the Court may impose them and order work referral for their
payment or suspend the fine for probation and community service or simply order community
service. Alternatively, the Court may simply impose the fine and order it paid subject to the
bankruptcy plan.5

If the defendant fails to comply with any non-monetary penalties which have been
imposed, the Court may impose the sanctions provided by law for failure to comply with work
referral, failure to comply with a community service order, or violation of probation, as
appropriate. In this situation, any notice of a hearing related to the court’s knowledge of

5 If a proof of claim is filed by cither the Court or by the debtor on behalf of the Court, payments to the Court may
be included in the plan. However, if a proof of claim is not filed, whatever amount of the fine or restitution which
has not been paid will still be owed upon the completion of the bankruptey case.




defendant’s non-compliance with the order should specify that the hearing is being held pursuant
to the defendant's failure to comply with work referral, community service, or probation.

MAY THE COURT IMPOSE FINES AFTER THE DEFENDANT HAS FILED
BANKRUPTCY?

Yes. The automatic stay addresses only the collection of fines, not their imposition.

MAY THE COURT COLLECT FINES WHICH WERE ASSESSED AGAINST THE
DEBTOR AFTER THE FILING OF THE BANKRUPTCY PETITION?

The ability of the court to collect post-petition fines depends upon the status of the
bankruptcy case. If the Chapter 13 petition has been filed, but the plan has not yet been
confirmed, the automatic stay prohibits efforts to collect a post-petition fine because the stay bars
collection actions against the property of the estate regardless of whether the debt arose before or
after the filing of the bankruptcy. In re Leavell, 190 B.R. 536, 538 (Bankr. E.D. Va. 1995).
(Property of the estate in a Chapter 13 case includes earnings performed by the debtor after the
commencement of the case but before the case is closed, dismissed, or converted to another
chapter. Leavell, 190 BR. at 538; 11 U.S.C. § 1306.) However, once the Chapter 13 plan is
confirmed, the rule in the Third Circuit is that unless the plan provides otherwise, the property of
the estate vests in the debtor upon confirmation and comes free and clear of any claim or interest
of any creditor provided for by the plan. Internal Revenue Service v. Norton, 717 F. 24 767, 774
(3" Cir. 1993); U.S. v. Continental Airlines, 218 B.R. 324, 329 (D.Del. 1997) aff’d 134 F. 3d.
536 (3" Cir. 1998) cert. den. 119 S. Ct. 336, 142 L. Ed. 2d 277 (1998). Thus, the collection of
post-petition fines after confirmation of the plan does not violate the automatic stay. See City of
Chicago v. Fisher, 203 B.R. 958, 964 (N.D. 1ll. 1997) (impounding of Chapter 13 debtor’s car
for non-payment of post-petition fines after confirmation of plan did not violate the automatic
stay; car was property of the estate prior to the plan’s confirmation, but vested in the debtor upon
the confirmation); Leavell, 190 B.R. at 538 (collection of post-petition consumer debts by retailer
following confirmation of the Chapter 13 plan did not violate the automatic stay).

IN SUMMARY

The following procedure should be followed upon the Court learning that a defendant has
filed a bankruptcy petition:

1. Determine through the defendant or the Bankruptcy Court the status of the
bankruptcy petition.
2. If the fines/restitution were assessed after the Chapter 13 plan was confirmed, the

Court may pursue collection of the fines. If not, the automatic stay prohibits collection of any
debts, including fines, costs and restitution, except as permitted under a confirmed Chapter 13
plan, until the bankruptcy proceeding is completed.




3. If the defendant’s criminal case is currently pending (without judgment) in the
Court, the Court may impose all statutorily-authorized penalties, including fines, but may not
collect them except as permitted under a confirmed Chapter 13 plan.

4. The clerk should note and highlight the bankruptcy information in both the bail
and account receivables notes in DELJIS.

5. Any outstanding capias/warrant for the failure to pay a fine/restitution, should be
removed.

6. Any payment due dates should be delayed for an extended period (1 year, or such
other time as the bankruptcy is likely to be completed) to prevent the issuance of additional
capiases.

7. Any notices related to the bankruptcy should be placed in the case file and copies
sent to Mario Spitelli in the Administrative Office.

Finally, thanks go to Judge Petraschuk for his help with this memorandum.
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STATE OF DELAWARE

FAMILY COURT BUILDING JUSTICE OF THE PEACE COURTS 820 N. FRENCH STREET
22 THE CIRCLE, SUITE 120

GEORGETOWN, DELAWARE 19947
TELEPHONE: (302) 856-5871

PATRICIA WALTHER GRIFFIN
CHIEF MAGISTRATE

LEGAL MEMORANDUM 80-26 (4TH SUPPLEMENT)

TO: ALL JUSTICES OF THE PEACE
ALL JUSTICE OF THE PEACE CRIMINAL COURTS

FROM: P%ACQ%NW

CHIEF MAGISTRATE
DATE: MAY 7, 1999
RE: CONFIRMATION OF DEFENDANT’S BANKRUPTCY IN CIVIL

CASES BEFORE THE JUSTICE OF THE PEACE COURT

The revised original legal memorandum on bankruptcy, dated May 21, 1981, 1S
amended to the extent that it indicates that a civil proceeding shall not be stayed until the
Justice of the Peace Court receives a copy of the bankruptcy petition. Please retain your
copy of that memorandum, but note on it that the middle paragraph on page 4 has
been rescinded or cross out that paragraph. As discussed below, if the court receives
any indication that the defendant has filed a bankruptcy petition, the Court should check
its files and if there is nothing there pertaining to the petition, ask the defendant for proof.
However, if the defendant does not provide proof that a petition has been filed, the Court
should only proceed if it verifies that no petition has been filed.

Section 362 of the Bankruptcy Code creates an automatic stay against “the
commencement or continuation...of a judicial, administrative, or other action or
proceeding against the debtor that was or could have been commenced before the
commencement of the case.” Rexnord Holdings, Inc., v. Bidermann, 21 F. 3d. 522, 527
(2d Cir. 1994). “The stay is effective immediately upon the filing of the petition, and any
proceedings or actions described in section 362(a)(1) are void and without vitality if they
occur after the automatic stay takes effect.” Id. See also In the Matter of Cappadonna
154 B.R. 639, 641 (Bankr. D. N.J. 1993). Furthermore, the automatic stay applies even
if the debtor is not aware that the stay halts a particular matter. D’Alfonso v. A.R.E.
Investment Corp., 211 B.R. 508, 513-14 (Bankr. E.D. Pa. 1997).

11TH FLOOR
WILMINGTON, DELAWARE 19801
TELEPHONE: { 302) 577-6001
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PATRICIA WALTHER GRIFFIN
CHIEF MAGISTRATE

LEGAL MEMORANDUM 80-26 (5™ SUPPLEMENT)

TO: ALL JUSTICES OF THE PEACE
?L JUSTICE OF THE PEACE COURTS
FROM: A

CHIEF MAGISTRATE
DATE: JUNE 11, 1999
RE: OBTAINING INFORMATION FROM BANKRUPTCY COURT

The third supplement to this memorandum states that if the defendant has
indicated that he or she has filed a bankruptcy petition, that the justice of the peace
should ask the defendant to provide proof and, if proof is not provided, should call the
Bankruptcy Court to ascertain whether the defendant has filed a bankruptcy petition.

When you call the clerk’s office at the Bankruptcy Court for the District of
Delaware, the automatic phone system will give you a number to call through which you
can determine whether the person before you has filed a bankruptcy petition. If you wish
to avoid a step, you may call the number for bankruptcy filing information directly. That
number is 888-667-5530.

In order to use the automated system, you will need to enter the name of the
person. (Instructions are provided by the system.) Once you enter the name, the system
will tell you whether it finds a match with the name. If it does not find a match, you can
assume that there has not been a bankruptcy filing in that court by the person whose name
you have entered. If there is a match, the system will tell you the type of filing (e.g.,
Chapter 11, Chapter 13), the date of the filing, the status of the case, the social security
number of the debtor, and the name and phone number of the debtor’s attorney to contact
for any further information. You may want to contact the attorney, for example, if you
have any doubt as to whether a match found by the automated system is actually the same
person as the defendant in the Justice of the Peace Court.




The information provided through the above phone number is limited to filings in
the District of Delaware. The phone numbers for the automated phone systems for other
Bankruptcy Courts in the region are:

Maryland: 410-962-0733
New Jersey: 973-645-6044 or 6045
Pennsylvama: 215-597-2244.
(Eastern District)
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